GASTELUM LAW APC

Denisse Gastélum

Humanizing the plaintiff
in civil-rights trials

WHETHER IT BE A PLAINTIFF WITH A CRIMINAL HISTORY, OR ISSUES

WITH SUBSTANCE ABUSE, THE JURY’S PERCEPTION IS ONE THAT MUST BE SHAPED
FROM THE INCEPTION OF THE CASE

“Momma, I love you. Tell my kids I love
them. I'm dead.” — George Perry Floyd, Jr.

On May 25, 2020, George Floyd
was arrested by Minneapolis Police
Department Police Officer Derek
Chauvin. Following the arrest, Officer
Chauvin proceeded to kneel on Mr.
Floyd’s neck for nine minutes and 29
seconds, asphyxiating him and killing
him. Why was he arrested? A store clerk
suspected Mr. Floyd might have used a
counterfeit twenty-dollar bill. I'm going to
repeat that: A store clerk suspected Mr.
Floyd might have used a counterfeit
twenty-dollar bill. Ten months later and
the wrongful-death lawsuit settled for $27
million.

But one has to wonder what would
have happened had the attorneys tried
the case? Would the jurors have been
swayed by the defense attorneys’
defamatory characterizations of Mr.
Floyd? What about evidence of Mr.
Floyd’s criminal background? Let me ask
it this way: Does the fact that from 1997
to 2005, Mr. Floyd served eight jail terms
on various criminal charges, including
aggravated home invasion and drug
possession, make his life less valuable? My
answer, as a civil rights attorney who
specializes in police shootings and jail
death cases, is a resounding “NO.” But
I'm not a juror. And so, how do I
convince jurors to see my clients the way I
see them with no judgment, with
empathy, and with love? I'll show you...

Perception: Internal and external

A true storyteller is one who can
humanize a person — any person, no
matter the walk of life. My role as a
storyteller begins the second a family
hires me as their civil rights attorney.
This means I come prepared for the
initial meeting with the objective of
finding out who their loved one was

and what their loved one meant to
them. I want to know what their son’s
hobbies were and what sports he was
good at. I want to know what was the
funniest memory they have of their
daughter.

And just like I want to know the
good, I want to know the not-so-good.

I want to know when was the last time
they saw their son, and what may have
drove him to abuse drugs. I want to know
when they began to notice that their
daughter was hanging out with the wrong
crowd. This is the very information

I need to begin my own humanizing
process to help shape my own perceptions
of the decedent.

Now, comes the hard part. How do
I influence public perception for folks
who are not like me, 1.e., a Latina civil
rights attorney who was born in East Los
Angeles in a Mexican immigrant
household. Well, that’s where the rubber
meets the road, i.e., “ahi estd el detalle.”

I begin with the media. The media is
the single most powerful tool to claim and
then reclaim the narrative in your civil
rights cases. My cases fall under two
categories: police shootings and jail-
death cases. From the very inception,
the media plays a huge role for both
types of cases.

In police-shooting cases, it is
mandatory for the involved law-
enforcement agency to release a “critical
incident video” within 45 days of the
shooting. This video captures everything
and anything that has to do with the
“critical incident,” including the
circumstances before, during, and after
the shooting, and of course, the
decedent’s criminal background dating all
the way back to their teenage years. The
effect this has on the public’s perception
is simple. Not only was it Mr. Gonzalez
who was shot and killed by the LAPD on

1 Joural of Consumer Attormeys Associations for Southern California

January 2025

January 1, 2024, it was Mr. Gonzalez “who
was a career criminal, in and out of the
prison system since the age of 19” who
was shot and killed by the LAPD on
January 1, 2024. You see the difference?

In jail-death cases, the public’s
perception is unfavorable from the
beginning given the fact that the case
involves an inmate who died in a jail.
And that’s enough to carry the negative
perception through trial.

The press conference

So, how do I shape the narrative
from the inception of the case? Two
words: Press. Conference. My practice is
to hold a press conference as soon as
possible in all of my cases. The press
conference is not only my opportunity
to tell the public the wrongs that were
committed which resulted in Mr.
Gonzalez’s death, but also the family’s
opportunity to tell the public just how
loved and cared for Mr. Gonzalez was. As
human beings, it is relatively easy for us
to watch a news story and feel a sense of
sadness about another person’s tragedy,
but it is entirely something else to feel
empathy for that person by truly putting
ourselves in their shoes.

I have found that at a press
conference, when Mr. Gonzalez’s mother
shares her grief by telling the media how
much she’s going to miss her son telling
her that he’d like eggs but without onions
for breakfast, mothers all over California
will look over at their sons and imagine
an empty chair at the breakfast table. To
me, that’s the closest I'll get to
humanizing Mr. Gonzalez before trial.

Following the press conference,

I will engage the media further by
crafting a social-media post that is
dedicated to the decedent and the
family. I will utilize photographs of
the decedent to humanize the post.
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This is also an opportunity to set the record straight as to
misrepresentations made to the public by the involved law
enforcement agency. An example of this would be an
Instagram post I crafted for my beloved Alicia.

Here is the post:

“Let me tell you about Ali ...

Alicia (“Ali”) Upton was known for her great sense of
humor and infectious laugh. As a child, Ali was a talented
dancer, who loved performing in recitals. She’d light up any
stage with her magnetic energy. Having grown up in West
Virginia, Ali’s love for fishing, hiking, camping, swimming and
horses came naturally. She also loved gazing at the moon.
Some of her mother’s most cherished memories of Ali are the
times that they would gaze at the moon together, whether it be
in person or on the phone. It was comforting that despite how
far away they were from one another, they could always gaze at
the moon at the same time.

On April 21, 2022, Ali was taken into custody at the
Riverside County Jail. Despite having expressed suicidal
thoughts (e.g., “I kinda always wanted to die”) at booking, and
despite obvious signs that Ali was acutely suicidal and engaged
in self-injurious behavior (e.g., “severe” mental health rating,
20 visible cut marks on her left arm), Ali was placed in a cell
which was known to pose risk of death to suicidal inmates by
virtue of the hazards contained in the cell. On April 28, 2022
(just nine days later), Ali committed suicide in that cell. It
remains unclear how RCSD custody/medical staff failed to
notice Ali performing the act of strangulation over a span of
several minutes which was indeed captured on video by
surveillance footage inside her cell. Ali was only 21 years old
when she died.

Now that you know who Ali was and how Ali’s life was cut
short, please scroll to read Sheriff Bianco’s response to Ali’s
death, as well as his utter disrespect towards folks who suffer
from mental illness. There is nothing “silly” about holding the
government accountable when mentally ill inmates who are
acutely suicidal are given the means to end their life while in
the government’s custody.
What these government
failures amount to are 14th
Amendment violations arising
from the government’s failure
to protect those in its custody
from harm, and for its failure
to provide mental health care
to those in its custody.”

Here are some of the
images I used in the post to
expose the misrepresentations
(see Figures 1, 2, 3).

While trial may be a good
16 months away from the press
conference, this early media

Riverside County sheriff
slapped with another
lawsuit overinmate death

Sheriff Chad Bianco says the suit by the
parents of 21-year-old Alicia Upton
represents 'nothing more than someone
wanting money'

Alicia Upton, 21, died by suicide at the Robert Presley Deterfion
Center in Riverside on April 28, 2022 She was ane ol 18 inmates who
died in & Riverside County jail Ihal year. Her parents fled a fedra

lawsuit allaging wronciul death en Dac: 1. (Photo courtasy of Danisss

Figure 1
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= THE PRESS-ENTERPRISE 2Q

The suit alleges “county medical and custody staff had
an opportunity to observe the clear signs of Ms. Upton's
acute suicidality.” Additionally, it alleges a “pattern and
practice” of jail staff not conducting proper and timely

welfare and safety checks on immates,

Sheriff defends department ;
Riversicie County Sherllf Chad Bianco partisipat

e
Riversicle County Peace Officers' Memaricl Ceremany at tha

“Safe in His Arms” memorial statue in Riverside on May 20, 2023
(Photo by Anjall sharif-Paul, The SunjSCNE)

Bianco remained steadfast in his defense of his
depurtment snd the actions of his juil deputies in u

telephone interview on Tuesday, Jan. 2. Bianco said his department works hand in hand with

e 5 : 5 iversi iversity Health Sys vide th 51
“This is nothing more than someone waunting money;” Riversice Universyy Health svstemitoprovideshebest

5 S i ssible medical and mental health inmates in
Bianco said. “We're still in the same place where there's Eosibic isdicalad ey sl ea o) e

no personal accountabilily for anything — just sue the the gRpuy

person with the deepest pockets.” “To say we're responsible for a suicide is silly,” he said.

Figure 2 Figure 3

engagement assists with shaping the public’s perceptions, and at
times (such as in Alicia’s case) correcting biased perceptions by
reshaping the narrative.

Lawsuit: Storytelling via the pleadings

Another opportunity to humanize a plaintiff in a civil rights
case is at the pleading stage. The lawsuits I file in federal court
are typically 60 pages long and include at a minimum ten legal
causes of action, ranging from violations of the decedent’s
Fourteenth Amendment rights to the parents’ wrongful death
claims. The complaints tend to be long because of the allegations
I include to support the Monell claims, i.e., 42 U.S.C. § 1983
claims against the municipal defendants.

No matter the length of the complaint, I always ensure that
page two of the complaint is dedicated to telling the decedent’s
story, albeit a one-page abbreviated version. Why do I do this?
To ensure that the storytelling continues from the inception of the
case into the litigation of the case. The families will provide me
with their favorite photograph of their loved one and will
respond to a simple prompt: “I would very much appreciate if
you could lend me a few words that you would use to describe the
type of person Mario was, what he stood for, and how much he
meant to you.”

Here are examples of “page two” from two of my jail death
cases (Figures 4 and 5 on the Next Page).

Trial

Civil-rights cases often gain a lot of media attention before
they are filed and certainly before they are tried. Because of this,
your prospective jurors may know a thing or two about the case
before they are selected as jurors — both the good things and the
not-so-good things. Civil-rights trials typically follow oral
argument on a motion in limine or two or three relating to the
decedent, e.g., criminal history, substance abuse, employment
background. Ultimately, all issues need to be confronted head on
during voir dire.

In my civil-rights trials, I begin my voir dire by sharing one
of my life’s mottos: “You are not your worst mistake.” From there,
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1 COMPLAINT FOR DAMAGES 1 COMPLAINT FOR DAMAGES

2 COME NOW Plaintiffs ESTATE OF TAVEA STARKS-WALKEER. by and 2 COME NOW Plaintiffs ESTATE OF MARIO SOLIS, by and through

3 || through successors in interest, JB Starks, Jr. and Eula Walker; JB STARKS, JR.. 3 || successor in interest. Sara Solis: and SARA SOLIS. individually, and allege as

4 ||individvally; EULA WALKER. individually. and allege as follows: 4 || follows:

5 L 3 L

6 INTRODUCTION 6 INTRODUCTION

7 1. This civil rights action seeks to establish the true and unequivocal facts 7 1. This civil rights action seeks to establish the true and unequivocal facts

surrounding the in-custody death of pretrial detainee Tavea Starks-Walker who died surrounding the in-custody death of pretrial detainee Mario Solis at the Riverside

9 || in-custody on August 27, 2023 at the Riverside County Sheriff's Department. Larry 9 || County Sheriff's Department, Cois M. Byrd Detention Center on September 3. 2022.
10 ||D. Smith Correctional Facility. This action also seeks to bring to public light the 10 || This action also seeks to bring to public light the deliberate disregard for safety and
11 || deliberate disregard for safety and protection carried out by the individual defendants 11 || protection carried out by the individual defendants in the present action.
12 || in the present action. 12 2. Mario Solis was the loving son of Sara e

13 2. Tavea Starks-Walker was the

14 ||loving son of JB STARKS, JR. and EULA

15 ||WALKER. Tavea was a beacon of light and

16 ||love to all who knew him. He was a kind and

17 ||loving soul with a big heart. From the beginning
18 || of his life, Tavea faced adversity with resilience
19 ||and grace, thanks. in part. to the loving

20 || guidance of his beloved grandmother Serfronia
21 (| Starks. He graduated from Kaiser High School
22 (|in Fontana in 2010 and eamed his forklift

23 || certification in 2022. He had a passion for the
24 || arts, including singing. dancing. rapping. and
25 (|acting on stage. His talents brought joy and

26 ||inspiration to those around him. His fun. goofy.

27 || and playful nature made him a beloved figure among his friends and family. 27
28 28
COMPLADNT FOR DAMACES
Figure 4.

I explore the jurors’ perceptions regarding
my decedent’s not-so-good things. This
exploration is at times dark and
uncomfortable, but necessary. As an
example, in jail-death cases, I will ask
questions regarding whether jurors believe
it is sinful to commit suicide; whether a
person who commits suicide is selfish;
whether inmates should enjoy the same
rights as those of us who are not
incarcerated, and if so, where do we draw
the line; and so on.

13 || Solis, and the caring brother to his four (4) siblings.
14 || He is described by his family as being very

15 || affectionate and attentive to his family’s needs. Sara
16 || tenderly recalls Mario helping her put her shoes on
17 || in the mornings and kissing her goodbye before her
18 || workday began. In the evenings, Mario always

19 || made sure to check-in with her: “;Cémo te fie?

20 || ;Quires algo? Descansa, madre. Te amo.”! To this
21 || day, Sara regrets not being able to say goodbye to

22 || her beloved son and is haunted by the fact that for six (6) whole days she was not

23 || aware that her dear son had passed away. This, due to the Riverside County Sheriff's
24 || Department’s delay in notifying the family. Mario’s death has been a profound and
25 || unimaginable loss to his family. At the time of Mario’s death, he left behind his

26 || mother and his four (4) siblings. Mario was only 31 years old when he passed away.

! English translation: “How did it go? Do you want something? Fest, mother. I love you.”

-

In my practice, most of the families
I represent are monolingual Spanish-
speakers and some of the decedents are
undocumented. I, myself, did not learn
English until I was seven years old and
my family is of immigrant background.
And so, while some of the jurors’
responses may be uncomfortable to hear,
they are necessary.

Denisse Gastélum is a civil-rights
attorney, who handles police- shooting and in-

COMPLAINT FOR DAMAGES

Figure 5

custody death cases, representing plaintiffs in
state and federal courts throughout the State of
California. In 2022, Denisse was a recipient
of the CAOC Street Fighter of the Year Award
for her role on the litigation team behind the
Alarcio v. County of Los Angeles federal civil
rights action, which resulled in the largest jail-
death related settlement against the Los
Angeles County Sheriff’s Department. Denisse
sits on the Board of Directors for CAALA,
CAOC, NPAR ACLU SoCal and LACBA.E



